WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
- 500 SOUTH SECOND STREET

' SPRINGFIELD

June 30, 1972

FILE NO, 8-490

BARRIAGE AND DIVORCE: -
Necessity for Parental Consont , —~
for Eighteen-Year-Qld Hale '

Honorable Don Johnson
State's Attorney '
Perry County
Courthouse
Pinckneyvilla. 1111

Dear Mr. Johnsoa.

mgrriage. /'ihe scle surviving parent
the 18/yger o0lé male has refused
. ng/to the marriage. Section 3
of Tt to revise the law in rela-
~tion to marriages (Xllinois Revised
Statutes, Chap. 89, Section 3) provides
that the consent of a parent or guard-
" ian must ke obteined by 2 male who has
achieved the age of 18 years but has
not yet attained the age of 21 years.
In contrast to this, a female who has
attained the age of 18 years may marry
without parental consent.
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“In view of the fact that Sec~
tion 131 of the Probate Act, ae amended
effective August 24, 1971, provides
that persons of the age of 18 shall
be considered of legal age for all pur-
roses except that of the Illinois Uni-
form Gifis to Mincrs Rot, in view of
the voting rights to males and females
at age 18, in view of Section 2 of Ar-
ticle I of the Constitution of 1970,
which provides that no person sheall
be denied the egual protection of the
‘laws, and of fection 18 of that Arti-
cle vhich provides that the equal pro-
tection of the law shall not be denied
on zccount of sex, and in view of Sec-
tion 13 of Arxrticle IV of the Congti-
tution of 1970 which prohibits the Gen~
exal Assenbly fiol: pavsing speclial
legislation, I wonder whether your
opinion i the same as mine that this
provision as applied to the eighteen
veay old male is fatally defective and
unconstitutional.”

Public Aet Ne. 77-1229, now codificd as Ill. Rev.
Stat. 1971, ch. 3, par. 131, provides:
*Persons of the aqge of 18 shall
be considered of legal age for all pur-
poses, except that of the Illinois Uni-~
form Gifts to Minora Act, and until
this age is attained. they shell Ls
cons idered minors."”
House Bill No. 684 of the Seventy-seventh Ceneral
Assembly would hnave permitted males to marry at eighteen
without parental consent, as females can under sec. 3 of
“AR ACT to revise the lav in relation to marriages” (Ill.

Rev. Stat. 1971, ch. 8%, par. 3). ‘Thie bill was vetoed

on Rugust 24, 1%71, on the basis that the richt to marry
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involved social guestions far differert from these surround-
ing contractual and voting rights.
The United States Constitution, Amendment X:VY,
sec. 1, effective July, 1971, provides:
"The xight of citizens of the
United States, who are eighteen years
of age or older, to vote shall not be
denied or zbridged by the United States
or Ly any State on account of age. :
"The Congress shall have power
to enforge this article by appropriate
legiglation,”
The United Stateg Comstitution, Amendment XIV, sec. 1, pro-
vides that no state shall "deny to any person within its
jurisdiction the equal protection of the laws.”
The Illinois Constitution of 1970, Articla I,
sec, 2, provides:
“Ho person shall be deprived of
life, liberty or prorerty without due
process of law nor be denied the equal
protaction ¢of the lawa.®
The Illinois Constitution of 1970 also provides,
Article I, sec. 18:
“The equal protection of the laws
shall not ke denied or abridged on ac~
count of sex by the State or its units
of local government and school districtas.”
A3 you are aware, the ¥qual Rights Amendment to
the United States Constitution, which Af ratified weuld

be the X¥XVII Amendment, is now vending with the several
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states (8.J.R.~62, H.J.R. tonaéitutional Amendment MHo. 13,
77th General Assembly). Ratification of this amendment
failed on June 15, 1572, but ie held in postponed consid-
eration. Hovever, ratification or failure of retification
does not supply the answer to your quastion. The consti-
tuﬁional apendment, not yet rat#fieé by enough states to
constitute adoption, is a prohibiticn agairst denial of
egual rights, and not a limitation of the states to act
in & manner, constitutional or statutory, which would grant
equal rights to the sexes.

The federal Civil Rights Act of 1964 (Pub.L.
88-352, 78 Stat. 241, U.S5.C.A. Title 2#, sec. 1447; Title 42,
éecs. 1971, 1975a ~ 1975¢, 2000a to 2000h~6) provides, in
part:

“{a) It shall be an unlawful em-
rloyment practice for an employer--

“{1) teo fail or refuse to hire
or to éischarge any individual or other-
wise to discriminate against any in-
dividual with respect to his compensa-
tion, terms, conditions, or privileges
of employment, because of such indi-
vidual*s race, color, religion, sex,
or national origin; or

“{2) to limit, segregate, or clas-
sify hie employees in any way which
wonlé deprive or tend to deprive any
individual of employment opportunities
or otherwise adversely affect his status
as an epmployee, because of such indi-~
vidual's race, color, religion, sex,
or national origin.” U©.8.C.A. seec.
2000e~2
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Under the Civil Rights Act, a number of cases
have been decided, almost without exception finding a pro-

hibited sex discrimination. »Airline stewardesses could

not be required to be unmarried (Sproglis v. United MAir Lines,

444 F. 24 1194-1371). 2 pregnant unved woman could not
be discharged sclely because she was unwed (Doe v. Osteo-

pathic Hospital of Wichita, Inc., 333 F. Supp. 1357 (1971).

2 widow prevailed in her challenge to an emplovee requite~
ment that women retire at 55 anéd men at 60, where her hus~

band's death at 59 denied her pension survivors' rights

solely because of hex husband's sex, Mixson v. Southern

Telephone & Telegraph Co., 334 F. Supp. 215, 1971.

In Peed v. Beed, 404 U.8, 71, the Supreme Court

L e ST Mo

unanimously overturred a state statute providing that when
persons of egual relationship to & decedent secek to admin-
ister his estate, “males nmust be preferred to fewales.”

The Court found the statute in guestion “"provides
that different treatment be accorded to the applicantes on
the basis of their sex; it thus establishes a classifica-
tion aubject to scrutiny under the Equal Protection Clause.”

*In applying that clause, this
Court has consistently recognized that
the FPourteenth Amendment does not deny
to States the power to treat different
classes of persons in different weys.
Barbier v. Connolly, 113 U. 8. 27
(1€95); Lindsley v. Natural Carbonic
Gas Co.. 220 U. 8. 61 (1911); Rallway

o e s
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Express Agency, Inc, v. New York, 336
C.68.7106 (1949); Mcronald v. Board
of Election Commissloners, 3%4 U. s.
802 (1968). The Equal Protection Clause
of that Amendment does, however, deny
to States the power to legislate that
different treatment be accorded to per-
. sons placed by a statute into different
classes on the basie of criteria wholly
unrelated to the objective of that
statute. A classification 'must ke
reasonable, not arbitrary, and must
rest upor some ground of difference
having & fair and substantial relation
to the ochject of the legislation, so
that all persons similarly circumstanced
shall be treated alike.' Roystexr Guano
Co. v. Virginia, 153 U, 8. 412, 415
T1920).” The cuestion presented by this
case, then, is whether a difference
in the sex of competing applicents for
letters of administration bears a2 re-
tioral ralationship to a2 state ol:jec-
tive that iz sought to be advanced by
the opexration of §§15-312 and 15-314.

"% & & The [gtate] court also concluled
that vhere such persons are not of the
same sex, the elimination of females

from consideration 'is neither an illogi~
cal nox arbitrary method deviged by

the legislature to resolve an issue

that would otherwise require a hearing
as to the relative merxits . . . of the
two or more petitioning relatives., . . .'
93 Idaho, at 514, 465 P. 24, at €38.

"Clearly the oljective of reducing
‘the workload on probate courts by elim-
inating one class of contests is not
without some legitimacy. The crucieal
question, however, is vhether §15-314
advances that objective in a mannerx
conzistent with the comnmand of the Equal
Protection Clause. We hold that it
does pot. To give a mandatory pref-
erence to members of either sex over
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rerlere ¢f the ether, merely te accon-
piien the slindrnation ¢f hesrings orn
the perits, is to nmele the very kind
of arbitrary legislative cholce for-
bidder ry the Equal Fretection Clouse
¢f the Fourteenth Apendment: and what-
ever may be szid as to the positive
values of avoiding irtrafacily contro-
vexsy, the chojee in this context may
not lawfully e mandated solely on the
basis of sex,”

The pure question of age as related to sex was

answered by & United States Court of Appeals recently in

Reed v. Page, 40 L. W. 2631. 2 gseventeer-year-old male

challenged the oklahoma statute providing that a male of

sixteen be tried as an adult, rather than a juvenile, but

& ferole te tried as a juvenile until azqe eighteen. The

Couxt oFf fppeals seid:

V. Brown.

"We have not been presented with
& ledicel constitutieral Justification
for the alscyriminetion irnherent ir 10
OCkl.st.Ann. Sec. 110l (a). The state,
ir ite brisf and oral argurent heg sim-
ply relied uren the unexplained 'demon-
strated facts of life'. FEecause the
purposce of the dispavity 2irn the aoc
clessification betwaen 16-18 year old
nales and 1616 year ©ld fersler han
ret beer demonstrataed. we hold that
10 Cki.St. Fun. Sec. 110} (e) is viola-
tive of the Lgual Protection Clause.®

the same rule oktoined ir a companion case., Lerd:

¢ CCE Poverty Law Pen., par. 15,421,

However, age hat net besn yesoved for ell pur-

roses a8 an sppropriate clegsification under the feoderal
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and Illirois Conatituticons. Some rule of law must govern
individeal righte avd chligations, erd georsyzally o long
as it lo resscnabls gnd vnlforsly acilied 1t wouwld Be con-
stituticnally unobjectionable. |

The long-assumraed prior m&tmratic& i the female,
es related to the male, socially and intellectuvally, hae
been laid to rest by the constltutionel eractments and othe

gimilar laws. Correspondinely; were the advantage given

T

to the male 2nd withhkeld frow the fonmalw, the constitutional

repugnancy would b2 ewactly the same.

It is therefore my conclusion that under the fed-
eral Fquel Protection Cleause, thke Illinols eyual protec~
tion clause, Article I, gec. 2, anc¢ Arxticle I, s=zc. 1%,

- of the Illinoie Constitution providirg equal protectiosn

to the sexeg, secq, 3‘95 "AN ACT to revise the law in rela-
tion to marriages” is unconztitutional insofar as it 4if-
ferentiates between the sexeas. The discrimination arises
out of the provision that one sex need only be eighteon
years old to marry without consent and the other must wait
till the age of twenty-one to avail himself of this richt.
‘The placing of males and fewales for marriage purposes in
éifferent classes, based selely on age diffarantiai, Goes
ret rest upon any greunds of differance having a fair and

substantial relaticn to the obiect of the legislation, g0
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that all perscons similarly circumstanced are treated alike.
ﬁ%exmfox&; the nondiscriminatory age for lwith would e

the leszer, exd both male and femnle may narry without
parantal congent &t agn sightosn,

Very truly yours,

LT CRBEY CEHERAL
éauc3 '




